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INTRODUCTION
Pursuant to 40 C.F.R. § 124.19(b)(4), the Massachusetts Department of Environmental
Protectioﬁ (“MassDEP”) and the Massachusetts Department of Fish and Game and its Division
of Fisheries and Wildlife (“MassDFG”), on behalf of the Commonwealth of Massachusetts
(“Commdnwealth” or “Massachusetts™), hereby file this résponse to the General Electric
. Company’s (‘;GE”) petition for review of the Modification of RCRA Corrective Action Permit
_. for the GE-Pittsfield/Housatonic Site, Rest of River (“Modified lPermit”) issued to GE on

October 24, 2016 by EPA Region 1.

THRESHOLD PROCEDURAL REQUIREMENTS
* The Commonwealth satisfics the threshold requirements for filing a respbnse to a petition
for review under 40 C.F.R. part 124 for the following reasons:
The Commonwealth has standing to participate in this appeal and to file a respénse to
GE’s petition for review of the Modified Permit because it is the State where the permitted
facility or site is located and the Commonwealth submitted public comments on the draft permit.

See 40 C.F.R. § 124.19(b)(4) and § 124.19(a)(2) respectively, and Attachment 1.

BACKGROUND
As summarized in more detail in the Commonweaith’s October 27, 2014 corﬁment letter
(Attachment 1) on the Draft Modification of RCRA Corrective Action Permit for the GE-
Pittsfield/Housatonic Site (“Draft Permit™), the Commonwealth has actively provided input to
EPA on the remediation of the Rest of River since at least 2008. It is critically important to the
Commonwealth that EPA’s selected remedy for the Rest of River protects human health and the

environment, including the unique ecological character of the Housatonic River watershed.



EPA’S selected remedy beét satisfies the remedy selection criteria in the CD-Permit, as supported
by EPA’S careful weighing of the relevant remedy. decision standards and factors and the
evidence in the Administrative Record as a whole, and appropriately requires the off;site
disposal of all contaminated soil and sediment.

The CD-Permit sets forth the remedy selection criteria, specifying three General
Standards (Overall Protection of Human Health and the Environmént, Control of Sources of
Releases, and.Compliance with Applicable or Relevant and Appropriate Federal and State
Requiréments) and six Selection Decision Factors (Long-Term Reliability and Effectiveness,
Attainment of Interim Media Protection Goals, Reduction of Toxicity, Mobility, or Volume of
Wastes, Short-Term Effectiveness, .Implementability, and Cost). CD-Permit at 20-23. The three |
General Standards are considered threshold criteria, and EPA must select the remedy alternative
that best meets the General Standards in consideration of the Selection Decision Factor_s,
including a balancing of those Factors against one another.

The Housatonic River watershed is home to a dynamic river ecosjstem'that has, in turn,
generated a rich diversity of natural resources and habitats, including one of the densest |
 concentrations of épecies protected under the Massachusetts Endangered Species Act (“MESA™)
in Massachusetts. Moreover, on March 30, 2009, the Secfetary of the Massachusetts Office of
_ Energy and Environmental Affairs designated the Upper Housatonic River Area of Critical
Environmental Concern (“ACEC”) in‘ accordance with M.G.L. ¢. 21A, § 2(7) and 301 CMR
12.00. “ACECs are those areas within the Commonwealth where unique clusters of natural and
human resource values exist and which are worthy of a high level of concern and protection.”
301 CMR 12.02. The ACEC consists of approximately 12,276 acres along the 13-mile corridor

of the Upper Housatonic River from southern Pittsfield to northern Lee and consists of all nine



inland resource features identified as areas eligible for nomination as an ACEC (Fishery Habitat,
Inland Wetlands, Inland Surface Waters, Water Supply Areas, Natural Hazard Areas,
Agricultural Areas, Historical/Archaeological Resources, Habitat Resources, énd Special Use
Areas) of which only four are required for nomination review. ACEC Designation at 3. “The
regionally si gniﬁcant'biodiirersity and wildlife habitat in the [ACECj is indicated by the
exceptional number of rare species (32), Certified and Potential Vernal Pools (46), and the
combined total of 1 1,405' acres or 93% of the area delineated aé viable habitat by the DFW’s
Natural Heritage & Endangered Species Program (NHESP).” Id. Consequently, the highest
standards of environmental review and protection must be applied to actions that may affect the
resources of the Upper Housatonic River ACEC. Id. at 30.

The Commonwealth also has a direct and substantial interesf in EPA’s selected remedy
because MassDFG and its Division of Fisheries and Wildlife (“MassDFW™) own approximately
85% of the land along the river banks in the Primary Study Area (“PSA”) for the Rest of River
- remediation, including the 818 acre George Darey Housatonic Valley Wildlifé Management
Area. Thus, in addition to being the state where core components of the _Rest of River refnedy
will be implemented, the Commonwealth is the oMer of major conservation land holdings that
will be impacted directly by the remedy.

In its 2011 comments to EPA on the Revised Corrective Measures Study (“RCMS”), the
Commonwealth showcased the ecological uniqueneés and significance of the Housatonic River
watershed, inclﬁding the PSA, and outlined a high level, conceptual remediation approach that _
underscored the need to carefully consider the_ potential impacts of the remediation on the Rest of
River eéosystem. In response, EPA invited the Commonwealth and the State of Connecticut to

actively participate in a series of technical discussions with EPA that focused on educating each
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other on the parties’ respective interests and concerﬁs, as well as identifying shared remediation
goals and approaches. The rés’ult of this extended consultative process was EPA’s May 2012
Status Report to the public entitled “Potential Remediation Approaches to the GE
Pittsfield/Housatonic River Site ‘Rest of River’ PCB Contamination,” which the Commonwealth
publicly supported. ' Attachment 2. The Status Report outlined a conceptual remedy for the Rest
_Of River ﬁredicated on protecting human health within a remediation framework that seeks to |
preserve the fundamental character of the river ecosystem and avoid, minimize and mitigate the
impacts of the remedy on affected wildlife species and habitats. As an example of the latter
objective, the Status Report remedy incorporated the Core Habitat Area ﬁapping approach
developed by NHESP, which identifies state-listed species and habitats that may be particularly
sensitive to such impacts. Attachment B to the Modified Permit (NHESP’s July 31, 2012 letter -
to EPA explainiﬁg the Core Habitat Area mapping approach). Critical to the Commonwealth,
the conceptual remedy in the Status Report also provided for the off-site disposal of
contaminated soil and sediment.

.GE’S summary of the history of the Rest of River Activities in its petitién for review
(“Petition” or “GE Petition™) makes no mention of EPA’s 2012 Status Report and thus ignores
an important milestone in thé development of the remedy for the Rest of River. Petition a‘; 5-7.
MassDEP and MassDFG actively participated with EPA and Connecticut in the development of
the Status Report conceptual remédy and publicly supported it because th.e reniedy both
reasonably and responsibly addressed public health risks while being responsive to the need for a
more ecologically balanced approach to designing and implementing the Rest of River remedy, -

and included off-site disposal.
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- ‘EPA continued to actively consult with the Commonwealth and Connecticut while
converting the Status Report, with some refinements and clarifications, into the Draft Permit. In
doiﬁg lso, EPA did not, as GE claims “[i]gnore the Commonwealth’s plea for a less intrusive
remedy” ' (Petition at 7), but instead followed through on proposing a remedy for tﬁe public’s
review that reasonably addressed the Commeonwealth’s ihterests and concerns consistent with the
remedy selection criteria in tﬁe CD-Permit. Accordingly, the__Commonwealth strongly supported
the Draft .P.ermit in its October 27, 2014 public comment letter, Which explains how the key_
components of EPA’s proposed remedy reflect the extent to which EPA incorporated the Status
Report remedial approach. Attachment 1. On October 19, 2016 MassDEP, on behalf of the
Commonwealth, concurred in writing with the Modified Permit; which set forth essentially the
same remedy as in the Draft Permit. Attachment 3. In concurring with the Modified Permit,
MassDEP highlighted the Commonwealth’s support for several of the key provisions of the

Modified Permit (off-site disposal; restoration in accordance with MESA and other ARARs; the
| remedial approach to Woods Pond). |
In summary, consistent with EPA’s 2012 Status Report, EPA has proposed a remedy for
the Rest of River that meets the Comﬁonwealth’s objectives by protecting human health;
requiring the off-site disposal of contaminated soil and sediment; effectively addressing the risk
of downstream transport of a large amount .of PCBs through the upfront and periodic dredging of
Woods Pond; and employilig a remediation framework developed in consultation with the States

that is directed at preserving the dynamic character of the river ecosystem and avoiding,

! GE’s characterization presumably refers to the Commonwealth’s 2011 comment letter to EPA on GE’s RCMS,
which set forth an array of remedy alternatives. The Commonwealth’s comments at that time reflected a concern
that some of the identified remedy alternatives, if ultimately selected by EPA, had the potential to fundamentaily
alter the dynamic character of the river system that generates the unique ecological features of the Rest of River.
EPA responded to the Commonwealth’s concerns by engaging directly with both of the affected States in an active
and extended consultation process that resulted in the more balanced Status Report conceptual remedy supported by
the Commonwealth and thereafter incorporated by EPA into the Draft and Modified Permits.
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minimizing, and mitigating impacts of the remediation on the affected wildlife and their habitats,

with a particular focus on protecting state-listed Species.
STANDARD OF REVIEW

Under 40 C.F.R. § 124.19(a)(4), GE must demonstrate that its challenges to EPA’s
Modified Permit are based on “(A) a finding of fact or conclusion of law that is clearly |
erroneous, or (B) an exercise of discretion or an important policy consideration that the
Environmental Appeals Board should, in its discretion, review.”

ARGUMENT

EPA’s Selection of Off-site Disposal at Existing Licensed Facilities is Consistent with
and Supported by the CD and the CD-Permit for the Rest of River Remedy Selection.

EPA’s selection of off-site disposal as the preferred disposal alternative is consistent with
and supported by the CD and the Reissued RCRA Permit (reissued by EPA in October 2001 and
again effective December 7, 2007, and incorporated into the CD) (“CD~Permit™). As compared
to on-site disposal, off-site disposal: 1) is more protective of human health and the environment;
2) provides greater long-term reliability and effectiveness; 3) com’plies with applicable or
relevant and appropriate federal and state requirementsl (“ARARs™); 4) affords the best contro! of
sources 6f releases; and 5) is easie_r to implement ‘and more promptly addresses the risks
associated with the PCB contamination.” Although GE argues that there is no be;neﬁt justifying
the cost difference between onsite and off-site disposal, the benefits of off-site disposal outlined
in 1) through 5) immediately above support the selection of off-site disposal as the preferred

disposal alternative. Moreover, while GE places great weight on the cost of off-site disposal,

% In its October 27, 2014 comment letter on the Draft Permit, the Commonwealth strongly supported the requirement
to dispose of all contaminated soil and sediment at existing off-site licensed facilities as a core component of the
remedy, and vigorously opposed the creation of any new landfills. In doing so, the Commonwealth highlighted
many of the issues discussed herein.
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Cost is not one of the three threshold General Standards that must be met in selecting the
disposal alternative; rather, it is one of the five Selection Decision Factors (or balancing criteria)
applicable to the selection of the disposal alternative.’

A. Off-site disposal at existing licensed facilities provides more Overall Protection
of Human Health and the Environment than on-site disposal.

Off-site disposal is more protective of human health and the environment than on-site
disposal because: 1) the locations proposed by GE for ifs on-site disposal facilities fail to meet
the Toxic Substances Control Act’s (“TSCA’s”) landfill siting requirements; 2) on-site disposal
relies upon proper long-term operation, maintenance and monitoring; 3) on-site disposal will
cause long-term adverse environmental impacts; 4) GE’s proposed on-site disposal facilities will
be located in areas with no known contamination; and 5) on-site disposal is less readily
implementable. |

Overall Protection of Human Health and the Environment is one of the CD-Permit’s three
threshold General Standards to be met in a remedy decision.® CD-Permit at 20. In evaluating
which disposal alternative would best provide Overall Protection of Human Health and the
Environment EPA considered, in part, the Long-Term Reliability and Effectiveness of each
disposal alternative. Comp. Analysis at 60. Long-Term Reliability and Effectiveness is one of
the CD-Permit’s Selection Decision Factors, and includes the.following sub-criteria: 1) the
magnitude of the residual risk; 2} the adeqﬁacy and feliability of the alternatives; and 3) the

potential long-term adverse impacts on human health or the environment. CD-Permit at 21.

* The other four Selection Decision Factors applicable to selection of the disposal alternative are Long-Term
Reliability and Effectiveness, Reduction of Toxicity, Mobility or Volume of Wastes, Short-Term Effectiveness, and
Implementability, CD-Permit at 21-23. The Aftainment of IMPGs Selection Decision Factor is not directly
applicable to the analysis of disposal alternatives. Statement of Basis at 37.

* The other two General Standards are Control of Sources of Releases and Compliance with ARARs. CD-Permit at
20-21. :
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GE argues that it has identified three potential on-éité disposal locations that are at least -
as protective as out-of-state disposal.’ Petition at 12-17. The disposal locations identified by GE
are the Woods Pond, Rising Pond and Forest Street locations. Without conceding that these
locatioﬁs are on-site, these locations are not at least as protective as existing off-site licensed
facilities. None of fhe disposal locations identified by GE meet TSCA’s PCB landfill siting
requirements, which are meant to be ﬁrotective of human health and the environment in the event
of leaks or failure in the landfill technology. EPA SOP at 51. For example, none of the three
locations meet TSCA's requirements for soil or hydrological.characteristics. RTC at 239; EPA
SOP at 51. Also, the Woods Pond location is near a drinking water source and above a medium
yield aquifer, and the Forest Street location fails to meet the TSCA requirement that a landfill be
locatedina rélatively flat area to minimize erosioﬁ or landslides. Id. Compared to GE's
proposed disposal facility locations, existing off-site licensed disposal locations already have
" been deemed suitable for the siting of a TSCA PCB landfill, either by meeting TSCA’s PCB
landfill siting requirements or having certain requirements waived based upon a determination by
EPA that it was appropriate to do 50.%

In addition to failing to meet TSCA's siting requirements for a PCB landfill, all of GE’s
proposed disﬁbsal fac.ilities will rely heavily on the proper construction, operation, and long-term
monitoring and maintenance of the facility after closure. The volume of contaminated material
requiring disposal and the length of remedy implementation will require that any on-site disposal

facility constructed by GE operates for an extended period of time, and long-term monitoring

3 Although GE states that the Modified Permit requires out-of-state disposal and uses this phrase throughout its
Petition, EPA’s Modified Permit requires that all contaminated sediment, soil and other waste material be disposed
of “oft-site at existing licensed facilities.” Modified Permit at 51. The Commonwealth acknowledges that there are
currently no off-site hazardous waste or PCB disposal facilities in Massachusetts.

® While EPA has the authority to waive TSCA siting requirements when it determines that it is appropriate to do so,
EPA stated that it is not appropriate to do so here. RTC at 239,
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and maintenance will be necessary to ensure that the PCB contaminated material remains
adequately contained within the landfill. Statement of Basis at 36-37; RTC at 239; EPA SOP at
51. As stated by EPA, “the potential extended duration of the operation of the propésed on-site-
landfills, given the range of sediment and soil volumes ... and the length of rerhedy
implementation, likely necessitates that the proposed on-site facilities dp_erate for an extended
period of time. These factors increase the risk of potential future releases to the Housatoxﬁc
watershed, c;,ompounded by the poor suitability of the proposed locations given such factors as
s0il permeability, proximity to the Housatonic watershed, and/or drinking water sources.” EPA
SOP at 51; see also Statement of Basis at 36, RTC at 239, 251.

In additior_l to the environmental and public health risk related to potential releases during
the operation and long term monitoring and maintenance of the disposal facility itself, the
proposed facility near Woods Pond could generate as much as 600,000 gallons of leachate per
month for 10 to 20 years, requiring more than 1,000 'truck trips per year between the disposal
facility and GE’s water treatment facility located in Pittsfield, a 10 to 20 mile drive along public
roads. Comp. Analysis at 64. The potential for a release to the Housatonic River watershed
exists during transfer of leachate from the treatment facility to the trucks and during the transport
of the leachate from the disposal facility to GE'’s ﬁeaﬁnent facility located in Pittsfield.
Alternatively, GE could construct a treatment facility at its proposed disposal facility; however,
if not operated properly, PCBs could potentiélly be released to the area where the facility is
located or to the Housétonic River watershed. Comp. Analysis at 64-65; RTC at 243.

The construction, monitoring and maintenance of an on-site disposal facility would also
have a greater long-term adverse impact on the environment éompared to off-site disposal at an

existing licensed facility. While off-site disposal would not cause adverse long-term
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enviroﬁmental impacts in tﬁe.Housatonic River watershed, the construction of an on-site disposai

facility would result in the permanent élteration of the existing habitat within the landfill area

itself and any access roads that would remain after ciosure of the facility. Comp. Analysis at 65-

_ 66. The extent of such permanent adverse impacts on the énvironment by construction of an on-
site disposal facility depends upon the location of the facility. For example, the Forest Sireet and
Rising Pond locations are primarily forested and contain prime forest land, and a small portion of
the Woods Pond location‘ is prime forest habitat, in addition to being located W1th1n an ACEC.
RTC at 241-42. Moreover, thé Forest Street location would require construction of an access
road over Goose Pond Brook that would be located within the 100-foot buffer zone and 200-foot
riverfront area of the brook, and the Rising Pond location directly abuts 25 acres of priority
habitat for the state-listed Wood Turtle.” RTC at 242. MassDFW has delineated geographic
areas in the Commonwealth that serve as “priority habitat” for state-listed species protected
under MESA. 321 CMR 10.02 and 10.12. Work proposed to occur in priority habitat must first

- be reviewed by MassDFW to determine whether it will result in a “take™ of a state-listed species.
3.21 CMR 10.18. Finally, while an existing off-site diéposal facility will already contain
‘hazardoﬁs substances, none of the disposal facilitiés proposed by GE are known to be
contamiﬁated. RTC at 239; EPA SOP at 52.

As discussed in detail in Section LD. below, off-site disposal will also allow the remedy
to be implemented with a minimum of delay. Prompt implementation of the remedy is more
protective of human health and the environment since it more quickly addresses ‘the risks

‘associated with the PCB contamination as compared to delayed implementation of the remedy.

7 The 100-foot buffer zone and the 200~foot riverfront area of the brook are subject to jurisdiction under the
Massachusetts Wetlands Protection Act and/or MassDEP’s Wetlands Protection Act regulations, both of which are
included as ARARs in the Modified Permit. Both MESA and its implementing regulations are also mcluded as
ARARSs in the Modified Permit. Modified Permit, Attachment C at 11, 16.
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For example, as a result of delayed implementation of the remedy, fish in the Housatonic River
will continue to bioaccumulate PCBs, and PCBs will continue to migrate downstream into _
Connectiéut and waéh up on floodplains during storm events. EPA SOP at 54.

As discussed above, on-site disposal of excavated PCB-contaminated material in a
permanent disposal fa_cility that: 1) requires many decades of operation, and long-term
monitoring and maintenance; 2) fails to meet TSCA’s landfill siting requirements; 3) will cause
long-terrﬁ environmental impacts; 4) will be located in a currently .uncontaminated area; and_Sj is
less readily implefnentable than off-site disposal, 1s less protective of human healthr and the
environment and less reliable and effective than off-site disposal of the same contaminated
material. Accordingly, off-site disposal of the contaminated material best meets the Overall
Protection bf Human Health and the Environment General Standard and the Long-Term
Reliability and Effectiveness Selection Decisioﬁ Factor, including the- Factor’s following sub-
criteria: the magnitude of the residual risk, the adequacy énd reliability of the alternatives, and
the potential long-térrn adverse impacts on human health or the envir_onment.

B. Any on-site disposal facility must comply with ARARs and GE’s proposed on-
~ site disposal facility locations fail to do se.

GE’s proposed on-site disposal facilities are required to comply with ARARs but fail to
doso, and there is no basis for EPA to waive ARARSs because off-site disposal ié a technically
practicable alternative.®

Compliance with ARARs is the second of the CD-Permit’s three threshold General

Standards that must be met in a remedy decision. CD-Permit at 21. Compliance with ARARs is

8 Under CERCLA, “[t]he President may select a remedial action ... that does not attain a level or standard of
control at least equivalent to a legally applicable or relevant and appropriate standard, requirement, criteria, or
limitation ... if the President finds that ... compliance with such requirements is technically impracticable from an ‘
engineering perspective.” 42 U.S.C. § 9621(d)}4)(C). :
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also a separate requirement of the CD, whjch states, “[f]or the Rest of the River Remedial Action
.. [GE] must also comply with any ARARs of federal and state environmental laws set forth in
the documents selecting the Rest of the River Remedial Action ... unless waived by EPA
pursuant to CERCLA and the NCP.” CD at 45. Accofdingly, both the CD}P_ermit remedy
selection criteria and the CD clearly require that the remedy comply wifh ARARS (unless waived

by EPA).

MassDEP’s Facility Location Standards, 310 CMR 30.700 (applicable to hazardous
waste facﬂitieg) and Site Suitability Criteria, 310 CMR 16.40(3), (4) (applicable to solid waste
facilities) are included as ARARs in the Modified Permit. Modified Permit, Attachment C at 12-
15. Both of these .ARARS prohibit locating a disposal facility within an ACEC. GE obj ects to
310 CMR 16.40(3), (4) being identified as an ARAR, claiming that this solid waste ARAR does
not apply to material that qualifies as hazardous Waste under state law. Petition at 18. GE’s |
argument is misplaced, however, because the applicability of these two ARARSs depends upon
. the concentration of PCBs in the maferial, and GE will not know whether particular material
constitutes solid or hazardous waste until it is excavated and tested. Thus, EPA correctly
concluded that “[t]he PCB-contaminated sediment and soil to be excavaied as part of the remedy
may be regulated under ... the Massachusetts Hazardous Waste regulations ..., or, if the remedy
involves sediments and soils wifh PCB concentrations below 50 mg/kg, and such sediments and
soils are not commingled with sediments and soils with PCB cbﬂcentrations at or above 50
mg/kg or other hazardous wastes, the standards at 310 CMR 16 are potentially applicable ....”
RTC at 247. |

| GE is also wrong to argue that the prohibition against locating a facility within an ACEC

‘should not be applied or should be waived by EPA with respect to GE’s proposed Woods Pond
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focation, even though it is located within the ACEC, because it would, in part, occupy the -

gr(')'unds of a sand/gravel quarry. Petition at 18. First, prior or currént property use is simply

© irrelevant to the applicébility of MassDEP’s regulations prohibiting a solid or hazardous waste

disposal facility within an ACEC.’ Second, GE asserts that a disposal facility at the Woods Pond
location would result in a habitat improvement since the closed landfill could be .planted with
native grasses to create grassland/open field habitats. RTC at 241. Even if true, the
Commonwealth does not believe that the benefit of any such habitat improvement would
outweigh the concerns and risks associated with on-site disposal, as diScusSéd throughout this
Response. Finally, there is no basis under CERCLA or the NCP for EPA to waive either of these
ARARs as they pertain to construction of a perrnanént disposal facility, since off-site disposal is
a technically practicable alternative. RTC at 250; EPA SOP at 53, 92, 94; 42 U.S.C. §
9621(d)(4).

Finally, with respect to MassDEP’s regulations that prohibit locating a solid or hazardous
waste disposal facility within an ACEC, GE argues that it Would be arbitrary for EPA not to
waive these two ARARs since EPA waived other ACEC prohibitions that would interfére with
the remedy. However, GE fails to mention that EPA’s waiver of these other ACEC prohibiti_ons
applies only to .the requirements that prohibit or restric;t the temporary management of materials
excavated during implementation of the remedy prior fo off-site disposal, such as the temporary
stockpiling or storage of materials, and that the remedy includes provisions for restoration of |
what is disturbed by the temporary management of materials and for final disposition of

materials through off-site disposal. Modified Permit, Attachment C at 12-15. Moreover, waiver

® The regulations are straightforward and state as follow, “[n]otwithstanding any other provision of 310 CMR
30.000, no facility shall be located where such location or any portion thereof: (1) Would be within an Area of
Critical Environmental Concemn ....” 310 CMR 30.708 and “[n]o site shall be determined to be suitable or be
assigned as a solid waste management facility where such siting: 1. would be located within an Area of Critical
Environmental Concern....” 310 CMR 16.40(4)(d).
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of these ARARs to allow for the temporary management of excavated material prior to final off-
site disposal is appropriate because it is technically impracticable to implement the remedy
without allowing for temporary on-site management of such materials. EPA SOP at 52. .There is
| an obvious difference between waiving ARARs in order tb allow the temporary management of
hazardous or sblid waste necessary for the cleat_lup to oceur (with subsequent restoration and off-
site disposal) and waiving ARARS to allow the construction of a permanent disposal facility. 1d.

With reépect td the proposed Forest Street and Rising Pond disposal locations, GE argues
that EPA could find that these.disposal facilities could be located without the need to waive
ARARs. Petition at 19. EPA, however, reasonably rejected this argument because “the
proposed [Foresf Street] landﬁll location is within a regulated wetland area and a waiver may
| also‘ be required of regulations or requirements designed to prote.ct such areas ....” RTC at 250.
Regarding the proposed Rising Pond disposal locatibn,' EPA correctly stated that the proposed
operational area of the landfill directly abuts 25 acres of Priorify Habitat for the state-listed
Wood Turtle and further confirmation is necessary to determine if locaﬁﬁg a landfill in this area
could be done in compliance with MESA or if a waiver of this ARAR would be required. RTC
at 242; EPA SOP at 52.

As is clear from the above discussion, compliance with ARARs is not only one of the
CD-Permit’s three threshold General Standards to be met in a remedy decision, but compliance
with ARARS is also required by the CD, unless properly waived by EPA. Since off-site disposal
is a practicable alternative to on-site disposal, technical impracticability does not provide a basis
for waiving ARARsS related to on-site disposal, a;nd there is no other Vélid basis for a waiver.

RTC at 250; EPA SOP at 53; 92, 94. As such, of all the disposal alternatives, off-site disposal
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most clearly complies with all disposal-related ARARs, and EPA was correct in requiring the
disposal of all contaminated material off-site at existing licensed facilities.

C. Off-site disposal at existing licensed facilities provides the best Control of
Sources of Releases.

* Off-site disposal best controls sources of releases since the potential for future releases 0
the Housatonic River watershed exists with on-site disposal but not with 6ff-site disposal.

Control of .Sources of Releases is the third of the CD-Permit’s thrée threshold General
‘Standards to be met in a remedy decision. CD-Permit at 20. Much of the analysis of this
criterion overlaps with the analysis of the Overall Protection of Human Health and the
Environment criterion discussed in Section LA above. Accordingly, the Commonwealth
' incorporates by réference'the discussion in Sectién LA above relating to the failure of any of
GE’s proposed disposal facility locations to meet TSCA’s landfill siting requirements, the need
to rely upon long-term maintenance and ‘monitoring of any on-site disposal facility, and the need
to properly manage the large volume éf leachate generated at such a facility. Based upon the
.discussion in Section LA abové, it is clear that off-site disposal best controls sources of releases
sinée on-site disposal presents a risk of potential futﬁré releases to the Housatonic River
Watershed, whereas off-site disposal presents no such risk. Statement of Basis at 35-36; Comp.
Analysis at 62; EPA SOP at 51,

GE takes issue with the fact that EPA’s analysis of the CD-Permit criteria takes into .
account the location of the disposal facility and distinguishes the potential adverse impacts
resulting from a disposal facﬂity located in close proximity to the Housﬁtonic River watershed
from a disposal facility not located in close proximity to the Housatonic River watershed.
Petition at 17. However, it only makes sense that EPA’s evaluation of the CD-Permit criteria be

done within the context of the cleanup for which they were designed (i.e., cleanup of the Rest of
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River portion of the GE-Pittsfield/Housatonic River site). In evaluating “Long-Term Reliability
and Effectiveness” and “Control of Sources of Releases,” it is appropriate for EPA to “draw a
distinction between on-site landfilling aiong the Housatonic River, under the potential landfill
facility conditions present, as opposed to disposal in an off-site disposal facility designed and
sited for disposal of PCBs.” RTC at 251. After all, if issues arise with off-site disposal, the
Housatonic River watershed is unaffected, whereas the Housatdnic_ River watershed will bear the
negative impacts if issues arise with on-site disposal. Id.

D. EPA properly evaluated Implementability, including state and community
opposition to on-site disposal, in selecting the off-site disposal alternative. -

Off-site disposal is more readily i'mplementable than on-site disposal since: 1) there is no
state or communjty opposition to off-site disposal; 2) off-site disposal complies with all
regulatory and zoning restrictions; and 3) suitable off-site dispbsal facilities currently exist.
Implementability is one of the CD-Permit’s five Selection Décision Factors applicable to
selection of the disposal alternative. CD-Permit at 22. Most relevant to EPA’s selection of the
off-site disposal alternative are the fol_lowingImplementabilify sub-criteria: “coordination with
other agencies,” “regulatory and zoning restrictions,” and “availability of suitable on-site or off-
site ... disposal facilities....” Id. |

There is a long history of persistent and vigorous state and community opposition to an
on-site disposal facility, inclﬁding opposition by Berkshire County residents, community groups,
every municipality aiong the Housatonic River, elected officials, and many Commonwealth
government agencies and offices. RTC at 264-266; EPA SOP at 47-49; Attachment 1 at 2, 13-
14. In its discussion of the likely delay in remedy implementation resulting from such opposition
if EPA was to select the on-site disposal alternative, EPA draws upon its real-world experiences

at other sites where strong state and community opposition resulted in an inability to complete or
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timely complete a remedy. RTC at 266; EPA SOP at 49-50. Notwithstanding GE’s argument to
the contrary, it was en:tinently reasonable for EPA to consider state and community opposition in
evaluating the “coordination with other agenciés” sub-criterion since opposition to an on-site
disposal facility by state and local agencies, which are necessarily influenced and informed by
corn_munity opposition, will jeopardize the ability to implement or timel}t implement a remedy
with on-site disposal,'®

Not only does the “coordination with other agencies” sub-criterion allow EPA to consider
state and local opposition to an on-site disposal facility when evaluating the Implementability
criterion, the CD-Permit includes specific language, separate from and in addition to the remedy
selection criteria, that also allows EPA to consider state and local opposition. The CD-Permit
explicitly authorizes EPA to select a remedy based upon both GE’s submissions and “any other
relevant information in the Administrative Record....” CD-Permit Condition ILJ. at 25 |
(emphasis added). GE asserts that the universe of relevant information is limited to the CD-
Permit remedy selection criteria. Petition at 23. However, such a limitation is not set forth in the
CD-Permit, which could have, but did not, inclu.de the limitation claimed by GE.

Moreover, the CD provides for active state and public participation in the remt:dy
selection process, which further supports EPA’s authority to consider state and community
opposition tzvhen evaluating the Implementability criterion.'! For example, the CD requires
public notice and opportunity for public comment, and opportunities for review and comment by

the Commonwealth, of EPA documents. E.g., CD §22,j at 93 (Corrective Measures Study

' In its Petition for Review, the Housatonic Rest of River Municipal Committee (“Commitiee”) affirmed its strong
support for the off-site disposal component of the remedy, stating that if the Board were to overturn or remand this
issue, such an outcome “would represent a serious injury to the Committee members’ interests, and the Committee
would expect to seek to defend offsite disposal in further proceedings.” Committee Petition at 10, footnote 7.

' Pyblic and governmental comments, minutes of the Citizens Coordinating Council, and other information relating
to the many public engagement sessions sponsored by EPA are within the Administrative Record. RTC at 263; EPA
SOP at 45. '
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Proposal); ‘\I-éz.k at 93 (CMS Report), and 7 22.n at 94 (Statement of Basis and draft
- modification to the Reissued RCRA Permit). Comments provided by the public and the states
pursuant to these Paragraphs are a significant part of the Administrative Record. EPA SOP at |
13, 44. The-Cb_rnmonwealth agrees that “[cJomment periods and opporttiniﬁes for coordination
wi;h .the states would be meaningless if publié and state opinions were irrelevant to remedy
selection.” RTC at 263; EPA SOP at 46, 2 |
In evaluating the Implementability criterion, EPA alsb con.sidered the “regulatory and
zoning restrictions” sub-criterion, noting: 1) that multiple TSCA landfill siting requirements Wili
| not be met at GE’s proposed disposal facility locations; 2) MassDEP’s prohibition against a solid
or hazardous waste disposal facility within an ACEC; 3) the proposed Forest Street'disposal
location is zoned primarily as Conservation — Residential; 4) the ﬁroposed Rising Pond disposal
| location is zoned as residential property Wlth land size of .at least 1 acre; and 5) a sighiﬁcant
portion of the operational area of the proposed Woods Pond disposal location is zoned as
Conservation — Residential.. RTC at 261. EPA reasonably concluded tilat the zoning restrictions
“reinforcef[] the difficulty in implementihg on-site disposal, which results in greater favérability
of off-site disposal for implementability purposes.” Id.
| GE asserts that EPA was wrong to consider the “coordination with ofher agencies” and

“regulatory and zoning restrictions™ sub-critetia becaﬁse the CD and CERCLA exempt on-site
remedial actions from the need to obtain state and local permits and approvals or comply With.
local zoning ordinances. Petition at 22. However, GE’s assertion assumes that all three of GE’s

proposed disposal facilities are on-site. The CD defines on-site to be “within the areal extent of

2 EPA’s consideration of state and community input is also consistent with CERCLA’s and RCRA’s statutory
provisions contemplating consideration of community input through the comment process, as well as regulations and
guidance documents recognizing community acceptance as a factor in the remedy selection process. RTC 263; EPA
SOP at 13, 45-46.

25

S Bl SR RN



contamination or 1n very close proximitsf-to the contamination and necessary for implementation
of the Work.” CD 9 9.a at 47. Thus, unless the locatioﬁ is within the areal exte.nt of the
contamination, the determination of whether a location is on-site involves a site specific, fact
intensive analysis. Such a determination may ultimately need to be decided by a court if the on-
site status is disputed. The Commonwealth does not concede that GE’s préposed disposal
locaﬁons are on-site, and complian_ée with state and federal siting rquirements and regulations
will be necessary for any in-state off-site disposal facility. RTC at 236.

Finally, in evaluating the implementability of the remedy, EPA also c'onsidered the
"‘availability of suitable on-site or off-site ... disposal facilities” sub-criterion, noting that GE’s
proposed disposal facility locations: 1) do not meet TSCA’s landfill siting requirements or llocal
zoning restrictions; 2) would require the waiver of ARARs; and 3) would result in locating a
TSCA disposal facility in an area with no known contamination. RTC at 239, 261-62; EPA SOP
at 43-44. On the other hand, existing off-site disposal facilities are located in areas that already
contain contaminatéd material, would be fully licensed and reguléted under TSCAland/or-other
applicable stafe and federal requirements, and would pose no risk of release to the Housatonic
watershed. RTC at 239; EPA SOP at 51-52. It was certainly reésonable for EPA to conclude
that GE’s proposed disposal facilities were unsuitable compared to existing licens.ed off-site
disposal facilities. RTC at 261-62. |

As is evident from the foregoing, off-site disposal is more readily implementable than on-
site disposai. Off-site disposal will: 1) avoid delays associated with state and community
opposition; 2) comply with regulatory and zoning restrictions; and 3) utilize a suitable;

established disposai facility in an appropriate location.
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E. EPA properly evaluated Cost in selecting the off-site disposal alternative.

While GE places great weight on the cost of off-site disposal, Cost is not one of the CD-
Permit’s three threshold General Standards that must be met in selécting the disposal alternative.
Rather, it is one of the five Selection Decision Factors (or balancing criteria) applicable to the .
selection of the disposal alternative. CD-Permit at 23. GE claims that off-site disposal is more
expensive than on-site diéposal and that EPA failed to account for this disparity in its decision--
making. However, the record demonstrates that EPA took the differenc;e in disposal cost into
account when selecting off-site disposal,. estimating that the difference in cost for off-site and on-
site disposal ranges from $160 to $245 million. RTC at 267. The record further demonstrates
that EPA rejected more costly disposal alternatives requiring treatment. EPA SOP at 2, 43.
“Whiie these [treétment] alternatives included positive aspects such as controlling sources of
releases and reduction of toxicitj of the contamination ... these treatment alternatives are more
costly than off-site disposal, and were rejected.” Id. at 53. The fact that a less costly disposal
alternative was not selecte;i by EPA does not mean that EPA failed to appropriately evaluate this
criterion. | |

F. Conclusion.

As discussed above, EPA properly selecfed the off-site disposal alternative as the
disposal alternative best suited to meet all three of the CD-Permit’s threshold General Standards
- Overall Protection of Hurnan Health and the Environment, Control of Sources of Releases, and
Compliance with ARARS. RTC at 269. In doing so, EPA considered the. CD-Permit’s Selection
Decision Féctors, including a balancing of those ‘Factors against one another. “Overall, EPA
determined that off-site disposal is the best alternative under the relevant criteria because it will
provide improved implementability, increased long-term reliability and effectiveness,

compliance with ARARS, and be more protective of human health and the environment.

27



Collectively these benefits outweigh off-site disposal’s higher cost and the increased short-term

impacts from the remedy.” EPA SOP at 44,

II. The Administrative Recofd Supports EPA’s Proposed Remediation Approach to
Woods Pond for Achieving Substantial Reductions in Risks and the Downstream
~ Transport of PCBs. -
The Commonwealth has strongly supported EPA’s proposed remediation approach to

Woods Pond as first outlined in the 2012 Status Report; The parties recognized that most of the

~ PCB contamination in the Rest of River is located in Massachusetts between the confluence of
the East and West.branches of the river (Reach 5) and Woods Pond Dam (Reach 6), and that
high concentrations of PCBs are contained in Woods Pond. Indeed, GE found that Woods Pond |
sediment contains approx.imately 25% of the mass of PCBs present in the river. RTC at 162.
This large mass of PCB-contamination has accumulated bghind the Woods Pond Dam, and
thereby presents an additional risk of a major downstream release of PCBs in the event of a dam
breach or failure. At the same time, Woods Pond itself does not have any MESA-regulated
priority habitat for state-listed species, which meaﬁs that it can be remediated without causing
harm to state-listed species. Attachment 1 at 6; RTC at 162; EPA SOP at 27.

To address this major source of PCBs and related risks, EPA’s proposed remedy for

Woods Pond requires the permanent removal of approximately 285,000 — 340,000 cubic yards
(depending on EPA’s or GE’s respective calculations) of PCB-contaminated sediment that will
result in a minimum watér depth of six feet in the pond (with shallower water depths in the near
shore areas), followed by the placement of an engineered cap. RTC at 162; EPA SOP at 27,
Modified Permit at 26. In addition, the Modiﬁed Permit requires GE to thereafter periodically

remove PCB-sediment that has accumulétted_in Woods Pond. Modified Permit at 27. The -

Commonwealth regards this latter remedy component as a nécessary and effective means of
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ensuring that the remedial objectives for Woods Pond are achieved and maintained. The remedy

for Woods Pond will permaneritly remove a large amount of PCBs from thé river system.and
thereby reduce the potential for downstream transport of PCBs, and significantly reduce the
bioavailability and exposure of PCBs to h;jman and ecological receptors with minimal short or
long-term impacts to the envirbhment from the remediation its_elf. RTC at 162; EPA SOP _ai: 27.

‘The Commonwealth shares EPA’s view that GE discounts the many beﬁeﬁts of the
propoéed removal of PCB-contaminated sed.iments from Woods Pond, and that such benefits are
neither “irrelevant” or “speculative.” Petition at 27. EPA explains that there is no other point on
the Housatonic‘ River where it is possible to remove over 285,000 CY of PCB contaminated
material from a single location using relatively straightforward open water dredging technologies
and without impacting state-listed species habitat. EPA SOP at 28. By arguing that capping the
existing Woods Pond would provide almost the same level of protection to human health and the
environment, GE discbunts the demonstrable benefits associated with EPA’s proposed scope of
removal in terms of more effective source control through the permanent reduction of the amount
and bioavailability of PCBs in the Rest of River to human and ecological receptors. RTC at 162. ‘
GE’s clajm of equivalent protection relies, in part, on its view that “there is a negligible risk of
dam failure in any _non;speculative time frame because GE itself owns the Woods Pond Dam and
conducts the necessary monitoring, maintenance, and repair of the dam to prevent failure.” GE
Petition at 29. Notwithstanding GE’s statement of confidence, EPA reasonably concluded that
even if GE remains the dam owner in perpetuity therelis no guarantee that the dam will never
breach or fail, including when factoring in unknowns or uncertainties éssociated With climate
change. EPA RTC at 162; SOP at 28. In contrast, as EPA stated, removing the PCB

contaminated sediment from behind the dam and disposing of it in a secure landfill guarantees
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that such sediment cannot be reintroduced into the River and transported downstream in the
event of a dam breach or failure. Id. EPA’s assessment of the comparative benefits and risks on
this aspect of the remedy is reasonable and prudent, particularly when considering the large rﬂass
of PCBs contained behind the Woods Pond Dam and the potential catastrophic effects |
downstream of a dam breach or failure.

Similarly, GE discounts the Beneﬁts of the increased PCB trapping efficiencies and
reduced downstream transport of PCBs provided by a dredged Woods Pond. GE Petition at 30.
GE generally acknowledges that EPA’s selected remedy would inerease solids trapping
efficiency in Woods Pond compared to GE’s preferred smaller remedy alternatives. Id. GE’s
own modeling shows that as a result of the selected remedy’s increase in trapping efficiency, the
incremeﬁtal reduction in the downstream transport of PCBs (or “flux”) over Woeds Pond is 0.1
kg/year and 0.2 kg/vear over Rising Pond. RTC at 162; EPA SOP at 29. While GE dismisses
the above reductions es “small differences” (GE Petition at 30), EPA appropriately connects the
failure to achieve these “far more than ‘modest’ reductions to a decreased likelihood of GE
meeting the PCB Downstream Transport Standards in the Modified Permit. RTC at 162-163.
EPA expllained further that increased trapping combined with future periodic removal of PCB-
centaminated sediment from Woods Pend will logically reduce downstream flux of PCBs by (1)
eliminating the opportunity for ;chose PCBs to dissolve off the solids and into the water colufnn;
and (2) preventing the PCBS attached to the solids from migrating downstream due to erosional |
forces and/or dam breaches or failure. Id. at 163.

Predictably, GE regards cost as determinaﬁve of the best suited remedy fof Woods Pond.
While EPA believes that the basis for GE’s cost difference is inﬂated by as much as $50 million,

EPA properly concluded that even if GE’s cost figures and assumptions are accurate, EPA’s
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- -proposal for Woods Pond would remain the preferred alternative based on its full evaluation of

all nine CD;Permit criteria, including but not limited to, wéighjng criteria such as the threshold
General Standard of Control of Sourées of Releases, and the Selection Decision Factor of Long-
Term Reliability and Effectiveness, both of which favor a remedy that eliminates risks relatéd to |
source control and downstreém transport and significantly increases the trapping efficiency of
Woods Pond. RTC at 163 and footnote 12.

For the above reasons, the Board should find that the proposed remedy for Woods Pond is
based on EPA’s propér application and reasonable weighing of the remedy selection criteria in
the CD-Permit as supported by the Administrative Record.

Net Benefit Mitigation is a Separate and Distinct Substantive Requirement of MESA

that must be met whenever the Implementation of a Remedial Action results in a Take

of a State-listed Species.
As the Commonwealth emphasized in its October 27, 2014.comment letter on the Draft
Permit (Attachment 1), an important obj ectivé of EPA’s proposed remediation of the Rest of
River is to avoid, minimize and mitigate the impacts on tﬁé diverse and dense array of MESA
species and habitats in the PSA. Thus, it is of pafamount importance to the Commonwealth that

any unavoidable “take”"

of these rare species resulting. from the implementation of the remedy
must be mitigated in accordance with MESA. MESA does not authorize the take of a state-listed
species unless the party causing the take provides “Net Benefit”™* mitigation to the affected state-

listed species. This Net Benefit performance standard takes into account the vulnerability of

state-listed species as compared to other wildlife species, as well as MassDFW’s responsibility

13 «Take” is broadly defined in 321 CMR 10.02 of the MESA regulations to include the killing or harming of
animals as well as the disruption of their nesting, breeding, feeding or migratory activity, and the killing, collection
and picking of plants.

14 «Net Benefit” is defined in 321 CMR 10.02 of the MESA regulations to mean (1) an action(s) that contribute
significantly to the long-term conservation of a state-listed species, and (2) that the conservation contribution
exceeds the harm caused by the proposed project or activity.
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under MESA to require actions that contribute to the conservation of the affected state-listed 7
species as a whole to heli) these rare species recover frbm their endangered, threatened or special
concern status. For these reasons, the Commonwealth strongly supports EPA’S identification of
MESA, M.G.L. c. 131A, and the MESA regulations, 321 CMR ‘10.00, as an applicable state
ARAR in Appendix C of the Modified Permit. Modified Permit, Attachment C at 16. |

GE’s argument at pages 53-54 of its Petition is essentially that, under the plain language
of 321 CMR 10.23(2), MassDF_W has no authority to permit a take if .a significant portion of the |
local population of affected state-listed species is impacted. Thus, GE argues, EPA cannot
require as an ARAR any of the performance standards at 321 CMR 10.23(2)(a) — (c) for
permit‘[ing a take, including the Net Benefit mitigation requirement at 321 CMR 10.23(2)(c). GE | |
further argues that any interpretation of 321 CMR 10.23(2) requiring it to meet the Net Benefit
mitigati-on standard when a significant portion of the local population is impacted is arbitrary and
cépricious. Consisfent with MassDFW’s interpretation df its MESA regulations, EPA properly-
rejected GE’s arguments for thé reasons summarized below. RTC at 141-43.

If MassDFW determines fhat a take will occur under the MESA regulations, the project
or activity must either be modified to eliminate the take or the proponent must obtain a
conservation and management permit (“CMP”) from MassDFW pursuant to 321 CMR 10.23.
More specifically, in addition to showing that the impacts from the remedial action have been
avoided, minimized and mitigated, the MESA regulations at 321 CMR 10.23(2)(a)-(¢) set forth
three separate, distinct and substantive performance standards that must be met in order to obfaﬁn
a CMP authorizing a take under MESA:

(a)  there has been an adequate assessment of alternatives to both temporary and
permanent impacts;

32



-(b) . only an insignificant portion of the local population of the affected state-listed
species will be impacted, and '

(c) a DFW-approved conservation and management plan provides for the long-term
Net Benefit for the conservation of the state-listed species:

In order for MassDFW to authorize a fake, 321 CMR 10.23(2)(b) requires that only an
insignificant portion of the local population of the affected. state-listed species be impacted. In
comparison, 321 CMR 10.23(2)(0) requires the implementation of a conservation and
management plan that provides a long-term Net Benefit for the conservation of the state-liéted
species (which MassDFW interprets to mean as benefitting the affected state-listed species as g
whole, i.e., beyond the geographic location of the local population of that species).

In order to move forward, an activity impacting a significant portion of the local
population of the affected state-listed species would need to be redesigned or coupled with a
form Qf mitigation that would result in an insignificant impact on the local population. In
MassDFW’s experience there are certain forms of mitigation designed to enhance the local
population, thereby lessening the overall impact of a proj ect.. For this reason, MassDFW
typically requires an applicant to evalﬁate whether a Net Benefit can be provided, even in cases |
where there is a preliminary assessment that the activity will impact a significant portion of thé
local population. MassDFW may then determine that the proponent’s proposed habitat
management and habitat restoratio_n would off-set remediation impacts in certain cases, which
should be considered in evaluating the level of impact on the local population-reSLHting from a
particular rémedial alternative in site-specific locations.

If, despite the above evaluation and potential mitigation, a significant impact on the local
'population remains, EPA, in consultation with MassDFW, will evaluate whether it is appropriate

to waive the requirement of an insignificant impact on the local population, such as if it is
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~ technically impracticable to comply with that requirement. In the context of this remedy for the

Rest of River — where EPA may under CERCLA waive the otherwise applicable insignificant -
| impact on local population standard and allow the resﬁlting take to occur - GE cannot thereby
avoid its responsibility under the MESA regulations to provide Net Benefit mitigation for such
take. Any waiver by EPA of the performance standard in 321 CMR 10.23(2)(b) requiring that
only an insignificant portion of the local plopulation. be irr.lpacteddoes not thereby Wai\}e the
se_paraté and distinct requirement of 321 CMR 10.23(2)(c) that GE miﬁgaté the resulting take
with a CMP providing a Net Benefit to the state-lisfed species as a whole. RTC at 142-43.

Massachusetts courts accord a state agency’s interpretation of its own regulations
considerable deference, and any party challenging an agency’s regulatory interpretation has a
formidable burden of showing that the interpretation is not ratioﬁal. Ten Local Citizens Group v. |
New England Wind, LLC , 457 Mass. 222, 228, 928 N.E. 2d. 939 (2010). Consistent with this
well seitled standard of review, the Board should defer to MassDFW’s interpretation of its
MESA regulations regarding the application of the separate and distinct performance standards
governing a take of state-listed species. Adopting GE’s interpretation would be clearly contrary
to a core purpose of the MESA regulations - to ensure that whenever a také of a state-listed
species is allowed to dccur, it has been properly off-set by providing a long-term benefit to
conservation of the affected species that exceeds the harm caused by the take.

GE’s Petition at page 54 also argues that requiring GE to meet the MESA Net Benefit
requirement violates the CD because it effectively extrécts compensation for a take and thus
constitutes a form of Natural Resources Damages (“NRD™), and that GE has resolved its NRD-
liability under the CD through a combination of monetary payments and specified restoration

work. For the reasons discussed below, GE’s settlement of the NRD claims under the CD is

34



subject to GE’s separate obligatioﬁ under the CD to first implementl the Rest of River remedy in -
compliance with ARARs, including the MESA Net Benefit standard. RTC at 137-38.

CERCLA itself prohibits the Natural Resource Trustees (“Ttustees™) from providing a
covenant for NRD until the responsible party “agrees to undertake appropriate actions necessary
to ,protect.and restore natural resources damaged by releases of hazardous substances.” 42
U.S.C. § 9622(j)(2). The CD, in turn, addresses this issue in several provisions. Paragraph 112
of the CD sets out the actioﬂs that together constitute GE’s satisfaction of the NRD claims of the
U.S., the Commonwealth and Connecticut (“Govefnments”) .. The first required action identified
in paragraph 112 is GE’s “[p]erformance of the response actions required under this [CD].” CD
at 257. Thus, the plain language of paragraph 112 states that until GE performs the Rest of River
response actions'reciuired under the CD, it has not fully satisfied the Governments’ NRD claims.
Paragraph 8 of the CD further provides that “[f]or the Rest of River Remedial Action, for all’
activities undertaken pursuant to CERCLA in this Consent Decree, [GE] must also comply with
any ARARs of federal and state environmental laws set forth in the documents selecting the
'ROR Remedial Action and/or in the ROR SOW, unless waived by EPA ﬁursuant to CERCLA
and the NCP.” CD at 45.

The covenant not to sue from the U.S. in paragraph 161 of the CD is contingent upon
GE’s compliance with the response actions required under the CD, including all of the Work
- required in the Rest of River SOW. The same is true for the Commonwealth’s 'covenant not to
| sue in paragraph. 166 of the CD. CD at 327-40. Indeed, regarding compliance with ARARs,
paragraph 166.a(iv)(A) expressly provides that “[n]othing in this Paragraph 166 or paragraph 22 -
[(“Rest of River”)] shall be interpreted as modifying or otherwise affecting... [éE’s] obligations

to comply with all ARARs for the Rest of River Remedial Action that have not been waived by
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EPA....” CD at 329. In shprt, the CD makes clear that the Governments’ covenants not to sue
for NRD do not apply until all the work is completed in Rest of River, including restoration of

resources disturbed by remediation and compliance with MESA and other ARARs.

CONCLUSION

In summary, the Administrative Record amply supports the conclusion that EPA’s
selection of the remedy in the Modified Perrrii_t corﬁplies with the requirements of the CD, CD-
Permit, RCRA and CERCLA'and sets forth a protective, balanced remedial approach for the Rest
of River. The Commonwealth concurs with EPA’s remedy decision and urges the Board to
affirm the Modified Permit so that the ldng awaited remediation of the Rest of River can finally
get ‘underway. :

STATEMENT OF COMPLIANCE WITH WORD LIMITATION

In accordaﬁce with 40 C.F.R. § 124.19(d)(1)(iv), the undersigned counsel certify that the

foregoing Response to GE’s Petition for Review complies with the word limitation set by the

Board.
Respectfuily submitted,
Commonwealth of Massachusetts

/s/ Jeffrey Mickelson

Jeffrey Mickelson

Deputy General Counsel

Massachusetts Department of Environmental Protection
One Winter Street

Boston, MA 02108

Tel: (617) 556-1066

Fax: (617) 338-5511

jeffrey.mickelson@state.ma.us
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/s/ Richard I.ehan

- Richard Lehan

General Counsel :

Massachusetts Department of Fish and Game
251 Causeway Street, Suite 400

Boston, MA 02114

Tel: (617) 626-1552

Fax: (617) 626-1505
Richard.lechan@state.roa.us

Attorneys for the Commonwealth of Massachusetts

Dated: February 13,2017
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CERTIFICATE OF SERVICE
I hereby certify that on this 13 day of February, 2017, I served one copy of the
foregoing Response to GE’s Petition for Review, with the Attachments, on each of the following:

Via the EPA’s E-Filing System and U.S. Mail to:

Eurika Durr

Clerk of the Board

U.S. Environmental Protection Agency
Environmental Appeals Board

1200 Pennsylvania Avenue, N.W.
Mail Code 1103M

Washington, D.C. 20460-0001

Via E-Mail and U.8. Mail to:

Jeffrey R. Porter

Andrew Nathanson

Mintz, Levin, Cohn, Ferris, Glovsky & Popeo, P.C.
One Financial Center

Boston, MA 02111

James R. Bieke

Sidiey Austin LLP

1501 K Street, N.W.
Washington, D.C. 20005

Timothy M. Conway _
U.S. Environmental Protection Agency, Region 1
Five Post Office Square, Suite 100 '
Boston, MA 02109-3912

Kathleen E. Connolly :

Louison, Costello, Condon & Pfaff, LLP
101 Summer Street

Boston, MA 02110

Lori D. DiBella

55 Elm Street

P.O. Box 120

Hartford, CT 06141-G120
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